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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

PATRICIA T. LEO, g No. CIV 97-2095-PHX-ROS
Plaintiff, ORDER

VS.

CALLAHAN,
Defendant.

e

Maintiff PatriciaLeo filed thisaction pursuant to 42 U.S.C. 8 405(g) seeking judicia review of
Defendant Socid Security Adminidration (* SSA”) Commissoner’ sdecision denying her disgbility benefits.
Plaintiff's and Defendant's Cross-Motions for Summary Judgment are pending before the Court.

Discussion

Indenying Leo’ sgpplication for benefits, an SSA adminidrativelaw judge (“ALJ’) rdied upon the
fourth step of afive-step sequentia processusad to evduatedisability daims. SeeEricksony. Shdda 9F.3d
813, 815-16 (9" Cir. 1993) (citing 20 C.F.R. §§ 416.920(b)-(f)). The fourth step is as follows:

Y our impairment(s) must prevent you from doing past relevant work. If wecannot mekea
decigon based onyour current work activity or on medicd factsdone, and you haveasevere
imparment(s), wethenreview your resdud function capacity and the physica and menta
demands of thework you have doneinthepag. If you can dill do thiskind of work wewill
find that you are not disabled.

20C.F.R.8416.920(e). Based onLeo’'s“resdud functiond capacity,” i.e, what she could till do despite
her limitations, see 20 C.F.R. § 416.945, the AL J concluded that Leo could perform sedentary work

activities, including her past rdlevant work asamedicd transcriptionist. (ALJFindingsat 114-7, R. a 24).
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Accordingly, the ALJ conduded, Leo wasnot under a* disability” as defined by the Socid Security Act, 42
U.S.C.§401 et seq. (ALJFindingsat 18, R. at 24).

Leo arguesthat, inariving at thisdecison, the AL Jerred by improperly rgecting Leo’'s complants
of pain and improperly determining her resdud functiond capacity. The Commissioner respondsthet these
arguments are without merit.

l. Standard of Review

A federd court may set asdeadenid of disability benefitsonly if thefindings of fact are not supported
by substantid evidence or if the denid wasbased on legd eror. Smolenv. Chater, 80 F.3d 1273, 1279 (Sth
Cir. 1996); Flaten v. Secretary of Health & Human Servs., 44 F.3d 1453, 1457 (9th Cir. 1995).
“Subgtantia evidence’ is* such relevant evidence as areasonable mind might accept as adequate to support
aconcluson,” congdering therecord asawhole. Smalen, 80 F.3d & 1279 (quoting Richardson v. Perdles,
402 U.S. 389,401 (1971)). Todeterminewhether substantia evidence supportsthe AL Jsdecison, the
Court must review the adminidrative record asawhole, conddering both the evidence that supportsand the
evidencethat detractsfromthe ALJsconcluson. 1d.; Ortezav. Shaaa, 50 F.3d 748, 749 (9th Cir. 1995),

Magallanes v. Bowen, 881 F.2d 747, 750 (9th Cir. 1989).
. Subjective Complaints of Pain

Assummarized by the ALJ, Leo “dleged aninahility to work because of disabling back painwhich
rediatesdown theright buttocks[9c] into theright leg, left ankle pain, painin theright bow, thrombophlehitis
of both lower extremities, arthritis of the right knee, headaches, asthma, high blood pressure, and
incontinence” (ALJDecison(“Dec.”), R. & 18). “Pain of sufficient severity caused by amedicaly diagnosed
‘anatomical, physiologicd, or psychologica anormdit[y]’ may providethebassfor determiningthat a
daimantisdissbled.” Light v. Social Security Admin,, 119 F.3d 789, 792 (9" Cir. 1997) (quoting 42 U.S.C.
S423(d)(5)(A)). However, the ALJ discredited Leo’s complaints of pain.

A two-part gpproach isemployed to establish whether aclaimant isdisabled based on subjective
complantsof pain. Firgt, Leowasrequired to show that “medica sgnsor laboratory findings show that a
medically determinableimpairment(s) ispresent.” Johnsonv. Shalda, 60 F.3d 1428, 1433 (9" Cir. 1995)
(citing 20 C.F.R. 8 404.1529(h)); seedso Smalen, 80 F.3d at 1281-82. However, Leowasnot required
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to present medicd evidence to establish the severity of her pain. Light, 119 F.3d & 792; Snalen, 80 F.3d
at 1282. The ALJadmits that Leo made the showing required at the first stage.

A credibility determinationisthe second of thetwo-part gpproach. Becausethe ALJrgected Leo's
subjective complaints of pain, the ALJwas required to set forth the symptom testimony by Leo that lacks
credihility and thefactsin therecord leading to the condusion that credibility islacking. Smolen, 80 F.3d at
1284. Thefindings madein rgecting the pain complaints must be specific to provide the court enough
informationtodeterminethat the AL Jdid not rgect thedamarbitrarily, but bassd hisdecisononpermissible
factors. Orteza, 50 F.3d at 750; Bunnell v. Sullivan, 947 F.2d 341, 345-46 (Sth Cir. 1991) (en banc).
Soecificaly, theALJ sdecisonto rgect Leo’ ssubjective complaintsof pain must bebased upon clear and

convincing reasons supported by substantial evidenceintherecord. Lester v. Chater, 81 F.3d 821, 834 (9"
Cir. 1995); Smoalen, 80 F.3d at 1283-84; see also Johnson 60 F.3d at 1433.

Beforereaching theissue of whether Leo’ spain condituted adisability, the AL Jreviewed saverd of
Leo'sdleged physicd impairments and concluded that nonewere, inthemsealves, disabling. Upon reaching
thiscondusion, the AL Jfurther conduded thet “the daimart is capable of performing afull range of sedentary
work activities” (ALJDec., R. a 21). Thus, the ALJreached thisconclusion before he even consdered

Plaintiff’ s subjective complaints of pain.

After reeching thisinitid condusion, the AL J procesded to condder Leo’ ssubjective complaints of
pain but found no reason to dter hisdecison. In evauating the complaints of pain, the ALJdid not engage
inthefirst step of expresdy determining which of the alleged impairments he considered “ medically
determinable” see Johnson, 60 F.3d a 1433, and which, if any, he did not, becausethe ALJ did not dispute
that thissepwasstidfied. The Commissoner’ sCrass-Motion for Summary Judgment satesthet “therewas

! Leoarguesthat the AL Jshould not have considered theissue of her credibility because sufficient
medica evidence supported her complaints of pain. Shequotes Socid Security Ruling (“SSR”) 96-7p at 24-
25, providing that an AL J should make credibility determinations about complaints of pain only when
“statements about theintengity, persstence, or functiondly limiting effectsof pain. . . are not substantiated by
objectivemedical evidence.” Although Plaintiff’ smedical recordsestablishtheexistenceof certainphysical
impairmentsthat cause pain, they do not, alone, establish the severity of the pain she suffers. Nor werethey
required to— aclamant isnot required to establish the severity of pain through medica evidence. Light, 119
F.3d at 792. Rather, acredibility determination isrequired because**pain is subjective and not susceptible
to measurement by reliable techniques.”” Bunnell v. Sullivan, 947 F.2d at 346 (citing SSR 88-13).
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noquestionthat themedicd evidenceestablished anunderlying medicd impairment which could bereasonably
expected to producethe pain dleged.” (Mem. in Support of Cross-Motion at 3). Moreover, theALJ s
finding regarding sep three of thefive-sep sequentid processdates. “ The medica evidence established that
the dlamant has savere chronic low back pain, and ogteoarthritisof theknee” (ALJDec., R. a 23). Thus,
the ALJconddered a least thesetwo physica imparmentsto be* medicaly determinable,” see Johnson, 60
F.3d at 1433.

Instead of expressy addressing thisfirst step, the AL J proceeded directly to the second step —
determining the crediibility of Plaintiff’ stestimony about her pain. (SeeMem. in Support of Cross-Moation at
3). Inmaking thiscredibility determingtion, the AL Jwas entitled to consgder Leo' sreputation for truthfulness
any inconsg stencieseither in her testimony or between her testimony and her conduct, any inadequately-
explanedfalureto seek trestment, her daily activities, her work record, and evidencefrom physiciansand
third parties concerning the nature, severity, and effect of her symptoms. Light, 119 F.3d at 792 (citing
Smolen, 80 F.3d a 1284). However, because Leo wasnot required to present medical evidenceto establish
the severity of her pain, afinding that Leolacks credibility cannot be premised solely onlack of medical
evidence, i.e, medica evidencedonecannot conditutethe* substantia evidence” necessary to support the
ALJ sdecision.. Id. (citing Lester, 81 F.3d at 834).

\\
\\\

A. Credibility Assessment Based on Nonmedical Evidence

1. Consistency of Information Leo Provided About Onset and
Cause of Back Pain

The ALJbegan hisinquiry into credibility by noting thet, though L eo testified thet sheinjured her back
asthereault of afdl in 1992, areview of two setsof medicd records, those covering the period immediately
after thefdl andthose of Dr. Brainard ninemonthslater, indicated that Leo never mentioned back painwhen
destribing theinjuriesshesustained inthefal. The ALJadded thet Leo did not mention suffering from back
painuntil February, 1994 and againin October, 1994 during her gppointment with Dr. Humphrey. During
the latter appointment, Leo, for the first time, attributed the back pain to her accident.




© 00 N oo o B~ W N PP

N N RN N NN N N N DN R B RB R R R R R p
0 N o O R W N RBP O © o N o o W N Rk O

Review of therecordsfrom Leo’ semergency roomvigtin February 1992 and from her gopointment
with Dr. Brainardin November 1992 confirmthat shedid not complain of back pain onether occason. (See
R. a 132-137 (E.R. Rep.) and 138-140 (Dr. Brainard Rep.)). Therecord dso confirms, asthe ALJnoted,
that Leo did not mention back painuntil February, 1994. However, thisstatement issomewhat mideading
because Leo was not examined again until February 1994.2

Therecord of the February, 1994 eva uation confirmsthat Leo then complained of back pain. (Gen.
Med. Evd., R. @ 141). Thedoctor' sassessment indicated thet Leo hasa“lumber disorder.” (Id. a 142).
A report of asubsequent evaluation in July, 1994, noted thet Leo “ presently haslocalized pain [right] gluted
aeadown [right] legtohed.” (Id. a 143). Inasymptom questionnaire submitted to DESin August, 1994,
Plaintiff stated she suffersfrom“pain[,] right low back totoes” (R. & 148). Therecord of another medical
evauation for DESin September, 1994 containsaphysician’ snotethat Leo hasa® back problem.” (R. at
151).

Asthe ALJindicated, Dr. Humphrey examined Leoin October, 1994. (R. & 154). Therecord of
Humphrey’ s evaluation includes the following remark:

[Leo] indicatesthat in February of 1992 that following afdl sheinjured both her low back

and her Ieft ankle. . . . Sncethat fal shehasbeenin congtant painin her low back, radiating

Péi&rgari ly to theright buttocks and down the posterior thigh, lateral calf, out to thefoot and
(R. &t 154). Inthe summary of hisimpressions, Dr. Humphrey noted that Leo has* chronic low back;, right
lower extremity pain which may beredaed to an L-5and or S-1 radiculopathy with sensory defiatsonly, no
alteration of reflexes or motor involvement.”

After comparing Dr. Humphrey’ sreport to the two reports prepared in 1992, the AL J concluded:
“Thiscontradictory evidenceimpliesthe damant added symptomsand increesad their severity assodated with
her rlatively minor trip-and-fal event as she sought to obtain financid support from public agencies” (ALJ
Dec.,, R. @ 22). Thisconclusonwould havebeen more hepful had the AL Jdlarified what information he
conddered tobe contradictory. Leo' smedicd recordsare not contradi ctory about whether she suffered from

2 Leohad an evaluation required by the Arizona Department of Economic Security (“DES’) in order
to receive disability assistance. (SeeR. at 150).

- 5 -
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back pain; rether, they indicate that shebegan suffering from back pain a somepoint after her examination
in the fall of 1992. However, Leo’ s records are inconsistent about when the back pain began.

Other than Leo’ sstatementstwo or more years after thefal, no evidence supports aconcusion thet
Leo experiencad back painimmediatdy after thefdl. Shedid not report such pain during her emergency room
vigt or evenduring her fal, 1992 examination severd monthslater. Moreover, when Leofirg began reporting
back painin 1994, shedid not indicate when it began; only later did she sate that the pain began shortly after
theaccident. (SeeR. a 181). Inareport in August, 1994, Leo sated that sheinjured her back during the
accident and added, “ My lifeended that day [of the accident] to thisbecause of incgpecitating beck pain. (R.
a 73). When Dr. Upchurch evduated Leo in September, 1995, Leo dated for thefirg timethet she“twisted
[her] back” during the accident and added, “Now from accident [Sic] have painright sdefrom small of back
totoes” (R.at 181). Thisevidenceisinconsstent withtheinitid reports, twoin theten monthsfollowing the
accident, containing no indication that Leo was suffering from back pain. The Court will not gpeculate about
the reasons L eo submitted incons stent evidence, but the ALJ sconclusion that Leodid soissupported by
the record. Submission of inconsistent evidence negatively impacts Leo’s credibility.

2. Consistency Between Treatment Sought and Complaints of Pain

After finding that Leo hed submitted incong stent information about the date her back pain began, the
ALJoconddered whether the trestment Leo sought was congstent with her damsof pain. The ALJnoted thet
clamant received no treatment in 1993, and added: “[C]laimant alleged she was denied the support of
Arizona sindigent medicd program, and she could not efford medicd care” (ALJDec, R. a 22). However,
the AL J proceeded:

Bhh b o A e
emergency room. Thisaone suggeststhe degree of discomfort aleged has been exaggerated.
(ALJDec., R. at 22). Thefact that Leo “was ableto do without” medical carefor 12 months, (id.),
edtablishesonly that she did not obtain medical care, not that shedid not need medical care. The ALJdoes
not condlude, nor doestherecordindicate, that Leo’ sassartionsof indigencewereuntrue® TheNinth Circuit

3 Inthe Vocationa Report submitted to the SSA in August 1994, Leo described her financial status
in the course of describing the effect of her fall in 1992. She stated: “My life ended that day [of thefall]
because of incapacitating back pain with no way to get treetment (no money, no job, no insurance, no doctor.”

-6 -
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has indicated that inability to afford trestment isa* good reason” for not obtaining it. Smolen, 80 F.3d a
1284. Thus, theALJ sconcusion, thet Leo’ sfailureto obtain trestment in 1993 condtitutesevidencethat she
was exaggerating her pain, is not supported by the evidence.

3. Consistency Between Activity Level and Complaints of Pain

Next, theALJcongdered evidenceof Leo' sactivity levd. The ALJnoted thet, in August 1994, Leo
claimed that she had nat been driving Snce her accident over two yearsearlier because prolonged Stting was
painful. (ALJDec., R. a 22). Two formsfilled out by Leo confirm that she madethis sSatement. (See
Disahility Report, July 1994, R. a 77; Activities Questionnaire (“AQ"), Aug. 1994, R. a 146). However,
by January 1995, she stated that she could drive and had taken two tripsto the Sorein asix month period.
(ALJDecison, R. a 22). Inthesamereport, she dso sated that she shopsonce aweek for atotd triptime
of about threehours. (1d.) Review of aform Leofilled out in January, 1995 confirmstheseremarks. (See
AQ, Jan. 1995, R. a 165-66). Inaddition, the ALJnoted, Leo requested ahearing in Phoenix rather than
Prescott even though she could have avoided atrip involving prolonged Sitting had the hearing been held in
thelatter. (Id.) Based onthisevidence of Leo’sactivities, the ALJconcluded, “It gppearstheclamant is
cgpableaf moving about and Sitting for alength of timenot incompatiblewith sedentary work adtivities” (ALJ
Dec., R. at 22).

TheALJ srecitation of Leo’ sactivity summariesisaccuraie and the evidence supportshissatement
that Plaintiff’ sactivity leve is*notincompatible’ with “ sedentary work activities” (1d.) However, the ALJ
proceeded to rely on thisdetermination in findingthat Leo wasnot credible. (SeeR. at 23). TheALJs
ultimatefinding of lack of credibility isnot congstent with the evidence of Leo' sactivity level. Leo did not
assart that shewas unableto perform any sedentary work, however brief; shemerely asserted that shewas
unableto do thetype of work she had donein the pas, largdly full-time officework indluding apogtion asa
medicd transcriptionist. (SeeHrg. Trans a 33-39 (explaining past work experience), 49 (explainingwhy she
can not do work of thetype she has performed in the past). Evidencethat Leo shopped for atotd of three

(R.a 73). Inanagpplicationfor supplementa security incomein June, 1994, Plaintiff explained that shelives
with afriend. Her assets consisted of a 1979 Chevette she estimated to be worth $100, plus$10in a
checking account. At the hearing before the ALJin January, 1996, Leo stated that she obtains $173 per
months from DES, and food stamps valued at approximately $100. (Hrg. Trans. at 40).

-7 -
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hoursonce per week and drove on occas on establishessome activity leve, butisnotinconsstent withLeo's
claimed inability to perform her prior work.

The Court did not discover any other evidence of activity leve that would justify the ALJ scondusion
that Plaintiff lacked credibility. The Disability Report Leofiled with the SSA in July, 1994 containsthe
following question: “Explain how your position now keeps you from working.” (R. at 74).
Leo wrote:

Cannat evencarefor sdf for [Sic] normd daily ectivitiesof cooking, deaning. Cannot stand

for any length of time— cannat St for prolonged timein sameposition, cannot walk without

ass:';tmcefor morethanfew fedt. . . . Severeback pain congtantly — frequently cannot eat
or sleep.

(Id.) Subsequent reports contain comparableinformation. (See Evauation of Dr. Brainard, Nov. 1992
(stating that Leo said she“was unableto sand or walk morethan two hours at atime during the day without
havingtoliedown andrest,” and that she hasa*two-hour maximum daily activity schedul€’), R. a 129-30;
AQ, Aug. 1994 (dting thet, on atypica day, Leo feedsher cats, deansthar litter boxes, and generdly tries
to do one household chore before the pain requires her to spend the rest of the day inbed or inarecliner),
R. at 144).

At the hearing beforethe ALJin January 1996, Leotedified thet, inthefdl of 1992 and the soring
of 1993, sheworked at two temporary positions acquired through an employment agency that located
postionsfor temporary workers. (Hrg. Trans. & 44). Eachtime, sheworked a the same office job suffing
enve opesand performing other miscdlaneoustasks. (1d.) At thehearing, Leo stated thet, on each occasion,
she had to quit thejob in less than two weeks becauise the low back pain radiating down to her knee got
worse asthe day progressed. (1d. at 44-45). Inaprior report, Leo stated that she could not stand as often
as she needed to do the photocopying required in the two postions, and she could not concentrate dueto
pain. (Reconsd. Dissb. Rep,, R. a 65). Inthisreport, shedso stated that she had completed thefirgt of the
assignments, atemporary position slightly over three weeks in length, but not the second.

(Id. at 64, 67).

Thesereportsof Leo' sactivity levd, like the evidence the AL Jreferenced, are condstent with the

ALJ sstatement that Leo’ sactivity level was* not incompatible” with that required for “ sedentary work

activities” However, likethe evidencerdied upon by the AL J, the additiona record evidence doesnot
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support the ALJ sfinding that Leo lacked credibility. Rather, the evidenceindicatesthat Leo conggently
representsthat sheisableto engagein limited activity for nor morethan two to threehoursa atime, aleve
far less than required for her past full-time sedentary positions.
4. Consistency Between Medications Used and Complaints of Pain

After congdering Leo’ sactivity leve, the ALJnext cond dered whether Leo’ smedicationswould
interferewith her ability to work and concluded that nothing in the record indicated that they would. This
concdlusoniscongstent with therecord. The ALJaso noted that, in attempting to relieve her pain, “[Le0]
used only nongeroida anti-inflammetories, which shecurrently purchasesover thecounter.” (ALJDedison
a 22). Lack of prescription pain medicineisavalid consgderation. Orteza, 50 F.3d at 750 (9" Cir. 1995).
However, theALJ sstatement ismideading. Therecord doesnot support thecondusonthat Leowastaking
only low-doseanti-inflammetories purchased over the counter, and no other medication. At thehearing, Leo
daed that, inadditionto ibuprofen obtained over the counter, shedill took the higher dosageibuprofen she
hed been prescribed on numerousoccasions. (Hrg. Trans. a 19-20). Leo dsoindicated, inoneof theforms
contained in therecord, that she had been given Percodan or Vicodan for pain. (Symptom Questionnaire,
R. at 149). The evidence indicates that Leo had taken and continued to take prescription pain
medication.

5. Consistency Between Information L eo Provided About Weight
and Ability to Eat

The ALJconduded that Leo’ sreportsof being unableto eat wereinconsstent with theweight records
indicating that she weighed over 200 poundsin 1994 and reported weighing 190 a the hearing. (ALJDec.
a 23). Hedso dated that Dr. Humphrey' sreport indicated Flaintiff had no muscle atrophy, acondition thet,
according to the ALJ, is associated with chronic inability to eat. (1d.)

The ALJaccurately stated that recordsindicated Leo weighed more than 200 pounds. In various
doctor’ sreport, Leo’ sweight isrecorded in arangefrom 207 to 216 pounds. (SeeR. at 141, 151, 181).
However, the evidence doesnot support the conclusionthat Leo’ sweight and muscletone areincongstent
with her damsof inability toest. Indescribing the restrictionson her activity, Leo Sated, inaquesionnare
completed in August 1994, “oftentimes pain S0 severecan't eat anyway.” (AQ, R. a 145). However, Leo
did not atethat she never edts, only that she often wasunableto do so. Moreover, a thehearing, the ALJ
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expressy stated that it looked like Leo welghed lessthan the 207 pounds reported in one of the medical
records, whereupon Leoreported thet she had logt weight and wasdown to 190 pounds. (Hrg. Trans. a 32).
A weght lossof 17 pounds, perhgposmore, in atwo-year period iscondstent with Leo’ sreports of difficulty
inedting. Inaddition, theALJcitesno evidentiary bad's, such asexpert witnesstestimony, for hisassartion
that muscle arophy isassociated with chronicingbility to eat. The ALJ sdetermination about inconsstency
between Leo’ s weight and muscle tone and her claimed inability to eat is not justified by the
record.
6. Conclusion

Thenonmedicd evidence of record supportsonly one of the ressonsthe AL Jprovided for conduding
that Leo’ ssubjective complantsof pain werenot credible— theincond stent evidence about when her back
pain began. Therecord does not subgtantiate any of the four other reasonsthe ALJ providesfor rgecting
Leo'scredibility — lack of trestment, activity level incondstent with pain complaints, lack of prescription pain
medication, and unsupported inability to est. The soleinconsstency thet the ALJidentified isnot, one,
substantial evidence that Plaintiff lacks credibility.

Defendant does not indicate that the AL Jrelied on any other evidence regarding credibility. (See
Mem. in Support of Cross-Motionat 2-4). However, the Court’ sreview of therecord indicatesthét, inthe
section of the decison in which the AL J determined thet the physicd impairmentsdonedid not condtitute a
disahility, the ALJa 0 engaged inlimited andlyss of whether themedicd evidencewasconageat withLeo's
Satementsabout the severity of her pain. (SeeALJDec., R. & 18-21; ssed0id. a 24 (daing that Plaintiff’'s
pain symptomsare not supported by themedica evidence, to theextent that the symptomsareinconsstent
with the conclusion that she can do sedentary work)).

As dtated above, an ALJ assessing credibility of pain complaints can consider evidence from
physdansandthird partiesconcerning thenature, severity, and effect of thedamant’ ssymptoms. Light, 119
F.3d at 792 (citing Smolen, 80 F.3d at 1284). However, because claimants are not required to present
medica evidence about theseverity of their pain, the credibility determination cannot bebased solely onlack
of such evidence. 1d. (citing Lester, 81 F.3d & 834). Therefore, the Court proceedsto consider whether the
medical evidenceuponwhichthe AL Jrdies, in conjunction with theevidence of aninconsgsency intherecord

regarding the onset of Leo’ s back pain, constitutes substantial evidence of lack of credibility.

- 10 -
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\\
\\
B. Credibility Assessment Based on Medical Evidence
Becausethe ALJ sreview of the medica evidenceinvolved congderation of two different issues—
whether theimpairments congtituted a disability and whether the medicd evidence of impairmentswas
condgent with Flantiff’ spain dlegations— hisandydsof thesetwo issuesisintertwined. Thus itisdifficult
to determinewhen the ALJ sdiscussion of medical evidence pertained to the issue of whether the evidence
wasconggent withthepaindlegations. Much of theevidence recounted by the AL Jgppearstofocusonthe
Rantiff’ sphydcd abilitiesgpart fromtheissueof pain. For example, thefollowing excerptindudeseverything
the AL Jgtated about Dr. Humphrey’ sreport, oneonwhichthe AL Jrdied extengvey. WithrespecttoLeo's
right knee impairment:

Dr. Humphrey reported thedamant’ sgait wasnormal, shewas abletoriseon hedls
andtoes, [and] wak intandem without difficulty. Shewasableto perform somesquatting
unaided. Henoted normd range of motionto bothknees. Theright kneewas specificaly
found to haveno medid, laterd, anterior, or posterior ingtability. No effuson or deformity
was noticed. His conclusion was the right knee appeared to be stable. . . .

(Hrg. Trans. at 18). With respect to Leo’s lower back impairment:

Dr. Humphrey reported the daimant was able to get on and off an examining teble,
up and out of astandard chair, to dress and undress without assistance. He reported the

amant “wasableto bend forward at thewaist S0 thet the outstretched arms could reach
beyond theankles.” Hereported nolist or spasmin her back muscles, her reflexeswere

foundto beintact, and singleleg raiseswerereported to extend to 80 degrees. Hefoundocr;Iiy
decreased sensationin pinprick along thelatera border of her right foot and right distal

toindicate any radiculopathy. Based on hisexamination, he reported there would be no

reasonto saverdy redridt thedamant’ sactivitiesbecause of her complantsof back painand
sensory lossin the right lower extremity. . . .

Dr. Humphrey could haverecommended additiond radiological diagnodtic testing but
did not, and therewasnathing in his narrative which would haveindicated it waswarranted.

(Id. at 19 (emphasis added)). With respect to Leo’ sright elbow impairment:

In Dr. Humphrey’s physical examination, he reported her upper extremitieswere
neurologicaly intact, aswel asmotor involvement. Rangeof motiontothedbowswasdso
reported to benormdl. In her history, it isnot evidenced shereported right elbow painto Dr.
Humphrey as one of her problems.

(Id. at 19 (emphasis added)). With respect to Leo’ s |eft ankle impairment:

Dr. Humphrey found the Plaintiff’ sreflexes to be neurologicaly intact, with only
sensory lossin her right foot which herel ated to apossibleradicul opathy of thelumbar spine.
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Henoted normd rangeof mationin both ankles, found her gait tobenormd, andgfound her]
to be able to rise on her heels and toes, and walk in tandem without difficulty.

(Id. at 20). Only the underlined portions deal with the issue of subjective pain complaints.*

Absent adoctor’ s express assessment of whether the medical evidence accordswith the pain
complaints medica evidenceonissuessuch as*rangeof motion” and “intact reflexes’ provideslittle guidance
ontheissueof theseverity of pain. Therefore, the Court condudesthat the ALJsummarized such information
to addressthefirgt issue, whether themedicd evidence established disahility absent dlegations of pain. The
Court proceedsto review themedicd evidencereferenced by the AL Jto the extent thet it reflectsthe doctors
assessments of the legitimacy of Leo’s complaints of pain.

TheALJssummary of Dr. Humphrey’ scondusonsabout Leo' spain dlegationsisunderlined above.
AsPantiff indicates, the AL Jexcarpted only aportion of Dr. Humphrey' sstatement. Infull, Dr. Humphrey's
report stated:

At thistime based on current evaluation[,] there would be no reason to severely

restrict thisperson’ s activities because of her complaints of back pain and sensory loss
involvingtheright lower extremity, it would bewiseto avoid prolonged Stting, Sanding, and

ambulation, and any significant bending or lifting.

(Humphrey Rep., R. a 156 (emphasisadded)). The ALJrdied ontheunderlined portion of thisstatement,

ignoring therest. Themanner inwhich thisstatement i s punctuated makesit unclear whether the phrase
“because of her complaints of back pain and sensory lossinvolving the right lower extremity” ismeant to
accompany the clause beforeit, after it, or both. Regardlessof that, however, it isclear that the doctor’s
conduson, thet no severeredtriction on activity isnecessary, isfurther illuminated by the additiond admonition
that Leo should “avoid prolonged sitting, standing, and ambulation.”

Absant the additiona portion of Humphrey’ s conduson quoted above, hisstatement thet Leo has“no
severeredriction” could begiventhemeaning assgned by the AL J— that Leo can perform sedentary work.
However, when theadditiond statement isinduded, it isdifficult to condudethat Dr. Humphrey consdered
Plaintiff cgpableof sedentary work— suchwork entailsprecisdy the* prolonged sitting” heingtructed her to
avoid. TheALJdsofaled to notethat Humphrey gopeared to find Plaintiff’ sallegations of pain credible.

4 Oneof these merely indicatesthat Plaintiff did not report pain she now purportsto have. The
other merely relays a conclusion the doctor expressly reached.
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Humphrey expresdy concluded that Leo has* chronic low back, right lower extremity pain which may be
related to an L-5 and or S-1 radiculopathy with sensory deficitsonly . ...” (R. a 155). Therefore,
consderedin context, Dr. Humphrey’ sstatement, on which the AL Jrelied, doesnot provide substantial
evidencethat Leo can perform sedentary work depite her pain complaints. Statementstaken out of context
do not condtitute substantia evidencebecause, asstated previoudy, adetermination of whether evidenceis
substantia requiresreview of therecord asawhole, including both evidence supporting and evidence
detracting from the ALJ s decision. See Smolen, 80 F.3d at 1279; Orteza, 50 F.3d at 749.

Inhisreview of themedica evidence, thenext referencethe ALJmadeto Leo’ spain complantsis
thefollowing condusion: “ After reviewing the brief medica examination reportsprovided for thedamant's
generd assasance grant from the State agency, the undersgned condludes no doctor found her permanently
incgpacitated because of her complaintsof low back pain.” (Hrg. Trans, R. a 19). The ALJnoted thet Dr.
Haberen “fdlt she could work in 3 months’ of hisexamination. (Id.) However, Dr. Haberen madethis
edimate only after concluding thet, asof the date of hisexamination in February, 1994, Leo wasunableto
perform“any substartial gainful employment for which [she] wasquaified” (R. a 142). Procesdingwith his
summary, the AL Jcorrectly noted thet Dr. Virriculi did not find Plaintiff unableto perform subgtantid ganful
employment when he examined her in September, 1994. (R. a 152). However, Dr. Virriculi provided no
explanation of whether his condusion was based on Flantiff’ sphyscd impairmentsaoneor her subjective
complaints of pain.

Continuing with hisanalysis of the evidence regarding disabling back pain, the AL Jstated, “ Dr.
Upchurch focused onthe dameant’ s degenerativejoint disease of her knees and recommended reevaduation
in6months.” (ALJDec., Rat 19). Including Dr. Upchurch’ sreport assupport for the concluson that “no
doctor found [Leo] permanently incapacitated because of her complaintsof low back pain” ismideading. Dr.
Upchurch’ ssummary of Flantiff’ scomplaintsdiscussesher back painat length: “Now fromacadent [Sc| have
painright sdefromsmal of back totoeq. E]xcruciatingmost of day[.]” (R. a 181). In hisassessment
section, Dr. Upchurch focused on Leo’ skneeimparment, concdluding that she suffersfrom a* degenerative
jointdisease[in] bothknees” (R. a 182). However, Upchurch did not discount Leo’ scomplantsof back
painor indicatethet thetwoimparmentswereunrdated. Moreover, whatever thebass, Dr. Upchurchfound
Leo incapable of performing substantid gainful employment. The recommendation that she be reeval uated
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in 6 monthsfollowed his condusion of inahility to even esimate thetime by which Leo could return to work.
Only by separating the discusson of Leo’ sback from the discusson of kneeimpairmentswasthe ALJable
to utilize Upchurch’s report as support for the position that Plaintiff did not have disabling pain.
Whenthe ALJcongdered Flantiff’ skneeallments, he never mentioned that Upchurch found Leo
incgpable of subgtantia gainful employment basad on the assessment of degeneraivejoint diseese. (SeeR.
a 18). Rather, he pargphrasad two different Satementsfrom thereport, one dating thet Leo’' s degeneraive
joint diseasehad “only ‘ moderate’ effect onfunction” and that Upchurch “recommended that [Leo] use
medication to reducetheinflammeation, possbly alowing her to returntowork.” (Id.). Again, by falingto
set forth the remarksin context, the ALJis able to emphasi ze portions of the record that often tekeona
different meaning when therecordisconsdered asawhole. Statementsisolated and quoted out of context
do not constitute substantial evidence. See Smolen, 80 F.3d at 1279; Orteza, 50 F.3d at 749.
The ALImade the same error while discussing Dr. Brainard' s 1992 report. Regarding Leo'sright
kneeimpairment, the ALJgtated, “ Dr. Brainard reported in November 1992 that the daimant had subjective
instability of theright knee, but hefound theright kneeto bedinically stable upon examination.” (ALJDec.,
R. a 18 (emphadsin ALJdecison). Brainard made these datements, but, immediately after Sating thet the
right kneewas stable, he added.: “ Thereisafeding of ingability on flexion, externd rotation and subsequent
extenson of the knee and thereis marked subpatelar crepitation which is painful. Thereispain on quad
Setting againgt asuprapatdler resst[alnceontheright.” (R. at 139 (emphasisadded)). Perhapsthe ALJ

meant to consider thisinformation only to determinewhether disability existed based solely on physicdl
imparments, aadefrom the pain. However, if the ALJmeant to usethisevidence to show lack of pain, the
context once again changes the meaning of the ALJ s remarks.

Becausethe AL Jrelied upon severd portions of the record that have a different meaning when
congdered in context, hisfinding, that the medicd evidenceis not consstent with Leo’sdlegations of pain,
IS not supported by substantial evidence.

IV. Conclusion

TheALJfound Leo’ spaincomplantsunrdiablefor reasonsthat arenather dear and convincing nor
supported by substantid evidence. Therefore, the Commissoner’ sMationfor Summary Judgment will be
denied. Plantiff requeststhat the action be vacated and remanded for further proceedings. The Court has
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thediscretionto remand theactionfor additiond evidenceand findingsor toaward benefits. Erickson, 9F.3d
at 819; Barbato v. Commissioner of SSA, 923 F. Supp. 1273, 1277 (C.D. Cd. 1996). Pantiff’ srequest
for vacation and remand isgranted. Inassessing thePlantiff’ sdam onremand, the ALJshould separaehis

discussion of whether the physicd allments, done, aredisabling from the discussion of whether medica
evidenceaccordswith Plantiff’ salegationsof pain. Inthelatter discussion, heshould not consider theeffect
of eechimparment inisolaion. Moreover, throughout hisandyd's, the ALJshould rely on evidence of record
that doesnot changein meaning when removed from its context, or provide enough informeation about the
context to render the meaning accurate. In reaching thisdecison, the Court cautionsthat nothing inthis Order
Ismeant to suggest the gppropriate outcome on remand and the Order should not be construed otherwise.

Accordingly,

IT 1SORDERED that Plaintiff's Motion for Summary Judgment is granted. (Dkt. # 17)

IT ISFURTHER ORDERED that Defendants Cross-Mation for Summary Judgment isdenied.
(Dkt. # 24).

IT ISFURTHER ORDERED that thedecison of the ALJisreversed and thiscaseisremanded
to the Social Security Administration for further proceedings consistent with this Order.

DATED this____ day of January, 2000.

ROSLYN O. SILVER
UNITED STATESDISTRICT JUDGE
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